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Attorney Docket No. 3438-64-1 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re Application of: 



Group Art Unit: 1773 
Examiner: Kevin R. Kruer 

Confirmation No.: 5372 



March H. Schneider 

Application No.: 10/700,623 

Filed: November 5, 2003 

For: Wood Impregnation 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

PETITION TO REVIVE ABANDONED APPLICATION UNDER 37 C.F.R. 1.137(a) 

Applicant hereby petitions the Honorable Commissioner of Patents and 
Trademarks to revive the above application and withdraw the holding of abandonment 
under the provisions of 35 U.S.C. §133 and 37 C.F.R. 1.137(a). 

This application was filed on November 5, 2003 as a divisional of application 
Serial No. 09/761 ,699, filed January 18, 2001 . Abandonment of the application 
subsequently resulted from applicant's failure to file a response by January 28, 2005 to 
the Office communication of December 28, 2004. Applicant's failure to do so, however, 
was unavoidable because the Office communication was never received by applicant or 
his attorney. Applicant therefore requests revival of the application and withdrawal of 
the holding of abandonment in view of Delqar. Inc . v. Schuyler , 172 U.S.P.Q. 513 
(D.C.D.C. 1971 ) in which such a remedy was granted under analogous facts. 
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On or about July 8, 2005, the undersigned received a telephone call from 
Examiner Kruer asking if it was applicant's intention not to reply to the Office 
communication of December 28, 2004. Upon checking the docket records and the file, 
the undersigned informed the Examiner that the firm had no record of receiving the 
communication and requested a copy of the communication by facsimile. A copy of the 
communication is attached as Exhibit A. 

Subsequent to this conversation with the Examiner, a Notice of Abandonment 
dated July 12, 2005 was received. The Notice indicated the application was abandoned 
for failure to timely file a reply to the Office letter mailed on 28 December 2004. 

Enclosed as Exhibit B is a copy of the Patent Prosecution History of this case as 
set forth in the docket records of the undersigned firm as of the date of the issuance of 
the Notice of Abandonment. This history shows the attorney for the application is 
"ASG," which are the undersigned's initials and the firm's internal reference for the case, 
which is 03438-0064-01 . As can be seen, there is no entry as of July 12, 2005 showing 
receipt of the Office communication of December 28, 2004 or of the indicated due date 
for reply which would have been January 28, 2005. 

In addition to monthly reminders, reminders are also distributed in the 
undersigned's firm on a daily basis. Attached as Exhibit C is a copy of the firm's daily 
docket reminders for all attorneys for January 28, 2005, the original due date for filing a 
response to the communication. As can be seen, here also there is no entry for 
reference number 03438-0064-01 for any reply due on January 28, 2005. 

Finally, enclosed as Exhibit D is a copy of a daily log kept by the undersigned's 
firm for the days of December 28, 2004 to January 1 1 , 2005; the next two weeks 
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following the apparent mailing of the Office communication on December 28, 2004. As 
can be seen from a thorough review of this log, there is no record that the Office 
communication was ever received in the offices of the undersigned's firm. Because the 
Office communication was never received, no reply was ever filed and the case became 
abandoned. 

To this day, the original copy of the Office communication of December 28, 2004 
has not been received despite the fact there does not appear to be any problem with the 
printed address label. Though the undersigned's firm has subsequently moved to new 
offices, this was the correct address of the firm at the time in question. Moreover, all 
mail with that address is automatically being forwarded to the firm's new address. 

It is therefore believed that the entire delay in filing the required reply from the 
due date for the reply until the filing of this petition was unavoidable. 

Enclosed as required by Rule 1.137(a)(1) is a Reply to the Office communication. 

Accordingly, under the above noted Rule, applicant requests reinstatement of 
this application and its return to the Examiner for further prosecution. 

Enclosed is a check for $250.00 (small entity) as required by 
37 C.F.R. 1.137(a)(2). 

If for any reason this petition is not acceptable under 37 C.F.R. 1.137(a), please 
accept it as a petition under 37 C.F.R. 1.137(b) on the grounds that the abandonment of 
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the application was unintentional and charge the additional fee required under 

37 C.F.R. 1.137(b)(2) to Deposit Account No. 06-0916. 

Respectfully submitted, 

FINNEGAN, HENDERSON, FARABOW, 



Dated: August 8, 2005 




Reg. No. 20,338 
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United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
AtWwu: COMMISSIONER FOR PATENTS 
P.O. Bo* 1450 

Alexandria. Virginia 12311*1490 
www4tfplo.gov 



APPLICATION NO. 



F1LINO DATE 



FIRST NAMED INVENTOR 



10/700,623 



11/05/2003 



Marc H. Schneider 



| ATTORNEY DOCKET NO. | CONFIRMATION NO. | 



5372 



22852 7590 I2/2W004 

FINNEGAN, HENDERSON, FARABOW, GARRETT & DUNNER 
LLP 

1300 I STREET, NW 
WASHINGTON, DC 20005 



EXAMINER 



ART UNIT 



KRUER, KEVIN R 



PAPER NUMBER 



1773 

DATE MAILED: 12/28/2004 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 




7033055408 




GP 1700 FAX MACHINE 



UNITED STATES DEPARTMENT OF COMMERCE 
U.S. Patent and Trademark Office 

Address: COMMISSIONER FOR PATENTS 
P.O.BOX1450 

Alexandria, VrgWa22313-1450 ' 



APPLICATION NO J 
CONTROL NO. 



FILING DATE 



FIRST NAMED INVENTOR/ 
PATENT IN REEXAMINATION 



ATTORNEY Dl 




EXAMINER 



ART UNIT 



PAPER 



12232004 



DATE MAILED: 



Please find below and/or attached an Office communication concerning this application or 
proceeding. 



Commissioner for Patents 

The reply filed on October 12, 2004 is not fully responsive to the prior Office Action because of the following omission(s) or 
matters): the reply did not address paragraph #3 of the Non-Final Office Action mailed 5/12/2004. Specifically, Applicant did not 
respond to the objection to the specification as required by 37 CFR 1.111 with regards to disclosure consistency (see 37 CFR 
1.121(e)). Since the above-mentioned reply appears to be bona fide, applicant is given ONE (1) MONTH or THIRTY (30) DAYS 
from the mailing date of this notice, whichever is longer, within which to supply the omission or correction in order to avoid 
abandonment. EXTENSIONS OF THIS TIME PERIOD MAY BE GRANTED UNDER 37 CFR 1 . 1 36(a) 

Any inquiry concerning this communication or earlier communications from the examiner should be directed to Kevin R Kruer 
whose telephone number is 571-272-1510. The examiner can normally he reached on Monday-Friday from 8:00a.m. to 5:00p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Deborah Jones, can be reached on (571) 
272-1535, 

The fax phone number for the organization where this application or proceeding is assigned is 703-3 05-540 8.Any inquiry of a general 
nature or relating to the status of this application or proceeding should be directed to the receptionist whose telephone number is 703- 
308-0661. 

Kevin R Kruer 

Patent Examiner-Art Unit 1773 
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